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AMERICA, NOTICE Ol Nt YTLON 


— Meno. | TG 


NITED ST VEES DESTHECG 
SOUTHERN DISTRICTR OF NEW YORE 


UNITED S 


TATES OF 


§3 Cr. 190 (CIIT) 


SALVATORE VALVOLIZZA, 


Petitioner. 


PLEASE TAKE NOTICE that upon the annexed affidavits of GINO E. 


GALLINA and SALVATORE VALVOLIZZA, the accompanying Memorandum 


of Law, and all of the prior proceedings, the undersigned will move this 


Court on the day of , 1976, pursuant to Rule 32(d) of the 


Federal Rules of Criminal Procedure, for an order setting aside petitioner 


and conviction on the ground of manifest injustice, or, 


VALVOLIZZA's plea 


in the alternative, for an order directing a hearing, and for such other and 


further relicf as the Court deems just and proper. 


DATED: New York, New York 


Nay » 1976 


YOURS, -etc. 

~< 

' GALLINA 

6 )*)} \ttorney for Pctitioner 
‘ i} 30 Broad Street 

York, 


GINO KE. 


New New York 10004 


HON. THOMAS CAHILL 
United St ite \ttorney 
Southern District of New York 


Clerk of the U.S. District Court 


Southern District of New Yor} 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES oO} AMERICA, 


Ind. No. 63 Cr. 199 (CHT) 
SALVATORE VALVOLIZZ \, 


Petitioner, 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


GINO E. GALLINA, being duly sworn, deposes and says: 


l. Lam the iltorney for the p. titioner SALVATORE VALVOLIZZ A, 


am fully familiar with the facts and cirenmet inces of this case, and make 


this affidavit in Support of the contention that the lilty plea must be set 


3 an insufficient facty 1l basis for it to he accepted, 


¢. Petitioner was indicted in a 73 count, 27 p ie long indictment 


alleging various Violations of the complex Immigration ind Naturalization 


laws regarding quotas and the like. 


3. On October 14 


» 1968 petitioner offerc l to plead guilty to Count ] 


(conspiracy) and Count 10 (a subst intive count) of the indictment. The circum- 


Stances leading up to this plea offer, and the circumstances of the plea 
14 i } 


proceeding have been the subject of thre 


* prior motions by petitioner. It 


must be noted, how: -er, that these prior motions sought to invalidate the 


Plea on entirely different sroun Is than the pry sent motion, e. ¢. that the 
t eh at _ bh z e=* . ! ’ . , 


Plea was entered involuntarily, unintellios ntly 


or unknowingly and because 


of the coercion of counsel (Motions ) and 2), thet thre fering representation dys 
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THE DEFENDANT I did not 
(Min » fe /69 at 13) 

7 \fter petitioner's then counsel poke, petitioner added 
{I]f I violated the law I wa ra of it 
Tall to my counsel I believe that I have 
Violated it (Min 2/7/69 at 17-18) 

8. Based on the forse ing, it is contended that there was an insuffi 
clent basis for ac pting the plea and for in posing judgment based thereon. 
In vic Of petitioner ilure to set forth in his « rd vnat, if anything, 
he had done, in view of his immediate protestation f innocence, in view of 
the firing of his prior counsel a d bstitution of new coun ‘l, and in view 
of the total ick of fx tual basi for the pl ; + +1 least the Court should 
have conducted i searching inauir rite thr " of > f if most it 

hould have ordered the plea withdrawn 
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UNITED STATES DISTRICT COURT 
MOUTIHERN DISTRICT OF NEW YORI 


SALVATORE VALVOLIZZA, 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 
SALVATORE VALVOLIZZA, teing duly sworn, deposes and says: 


l, Lam the petitioner in this case and I make this affidavit in support 


of my attorney's motion to withdraw my guilty plea based upon the fact that 
prior attorney Saverio A, Muschio improperly waived my constitutional right 
2. Shortly after I was coerced by my former counsel int pleading 


guilty, I informed the Probation Department that I was innocent and I fired 


that counsel, 
or the specific purpose 


3. Shortly thereafter I retained Mr. Muschio 


implication in the second 


‘ 


of moving to withdraw my plea. * Contrary to the 


paragraph of his affidavit (set forth in full as Exhibit I) he never told me 


prior to the date of sentence that I stiould not withdraw the plea; as a mat 


of fact, at our one and only meeting between the time I retained him and the 


date of sentence he told me that he would make the motion to withdraw the plea. 


* I would respectfully ask the Court 


why I would have potten a new 


lawyer if not for the purpose of withdrawing the previous plea? 


datavre © 4 a a 
~ a mn Ne Rl is! te Fy be ane 


4. On the date of sentence, shortly before the Judge took the bench 


Mr. Muschio for the first and only time suggested that I not move to with- 


draw my plea but, instead, throw mysclf on the mercy of the Court. 


fused to do so,” 


5. Because of a severe hearing defect, of which Judge Tenney was 


apparently not aware, I heard very litile of the proceedings on February 7, 


1969, ** Specifically I did not hear the Judge suggest that because of my im- 


mediate pretestations of innocence 'a motion to withdraw the guilty plea 


would ke in order" (Mins. 2/7/69 at II; the entire relevant portion of the pro- 
ceeding is set forth as Iixhibit 2). Because I did not hear this I did not make 
the motion (Mins. 2/7/69 at 11-13). 

6. I did not hear the Judge address me a second time and state that 
whether I thought I was guilty would influence his 'reaction... to a motion to 
withdraw the guilty plea’. Once again, therefore, I did not respond***, My 
then counsel once again did not ask for a withdrawal of the plea, although the 
following remark of the Court virtually stated that such a motion would have 
been granted: 


"I Bly reason of the fact that I 
sat on the trial of the other two 
defendants****, I can't say th: 


I could honestly reach a conclu- 


sion as to whether you were com- 
pletely familiar with the law or 
Se ee es, ee a eee 
not’. (Mins. 2/7/69 at 13) 


(emphasis added), 


~ * Tt should be noted that in his rather vague and equivocal affidavit, 
Mr. Muschio states that he suggested J not withdraw my plea, but he never 
states that my response was that I did want the motion to withdraw the plea 
made. 


™* Even Mr. Muschio had trouble hearing the Judge (Mins, 2/7/69at 11). 


¥*e On both of these occasions the Court's remarks were addressed to 
me, butmy attorney answered aostend (Ming. 2/7/69 ati, 13), 
“Which ended in a hung jury, followed by a nolle prosequi by the 
foverninent, 


7. Infact, I enly spoke three times during 
once when I did hear the Judge call my name, and twice to de 
I had violated the law (Mins. 2/7/69 at ly, 1 f In my own mind 
that by saying this, I was telling the Court "I am not guilty" and that this 
would aid in the plea withdrawal motion, *xpected Mr. Muschio to make 

I thought 'Ilow can a Judge seatence me if I say Iam not guilty.' 
the Court did impose sentence despite my denials of guilt, I did not think that 
there was anything further I could say or do at that time. 

8. from conversations with my present counsel I believe that my 
constitutional rights were violated both because my specific directions were 
not followed and because if they had been,my guilty plea would clearly have 
been set aside. 

9. I hasten to point out that I have pursued this matter for the last 
seven years only because I believe I am innocent and I want to clear the only 
blemish on my past.* If I am successful at trial it would be my intention and 
pleasure to donate my fine to a worthy charity. 


WHEREFORE it is respectfully requested that the motion be granted. 


Sworn to before me this 
)7 day of A7/a»ck—-, 1976. 
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Contrary to the assertion >f Judge: Tenney in denying tm. prior 


motion to withdraw my pica, it was not motivated by the fact that my co 
defendants trial ended in a hung jury and a nolle prosequi. The fact that I 
protested my innocence to the Probation Department only 
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SALVATO RE VA VOLIZZA and 
BIRBANO, 


Defendants. 


SAVERIO A. MUSCHIO, being duly sworr deposes and says: 


That I was retained bi he defendant SALVATORE VAVOLIZZA for 


the purpose of determining t! d abili f a motion to withdraw the 
plea of guilty which was entered by him i: 1 e entitled matter on 


or about October 14, 


that I obtained a copy of the plea minutes and after reac ng 


studying the plea minutes, it was my judement that a motion to withdr 
guilty plea would be denied; defendant 
that the more prudent course to take wou > plead ic ie at the 


time of se: 1cing which had 
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where only Certain naned defendants are tried -- 


I think that is the only wey to do it. Before 


I do it, we better have then plead in open court 
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and then we will call the jury point, 


MR. KRIEGER: May my exception ba noted 


just for Purposes of the record, 


informed? 


THE COURT: ‘ I think it is better 


all around to have it right out in the open, 


re going to know it eventually and you are 
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to have a lot of Speculation if you don't 


MR. KRIEGER: 1f will be Slightly, 
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Honorable Court, at this 


7 _ ¢ 
Cefendants Salvatore Vavo ‘artin Birbano 


I respectfu ly beg leave Of the Court for Permission 


to withdraw the plea of not cuilty heretofore 


jointly ane Severally 


entored hy each of the 


aforesaid defendants counts of tha 


and each of the 
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THE CLERK: Defendant oy Salvatore 


Vavolizza and defendant mr. Martin Birbano, you have 
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interference and Obstruction. 


"It was Part of saiq Conspiracy that 
the defendants Salvatore Vavolizza and Martin 


Birbano in Matters within the jurisdiction of 


@ departmont and agency of the United Sta*es, to wit, 
the United States Department of Justicos, Immigration 
and Naturalization Service, would and did unlawfully, 


om ‘ mes 


wilfully, and knowingly make and cause to be made 


false, fictitious, 


and fraudulent Statenents and 
representations in first quota immigrant visa 


Petitions an 
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to the Petitions, 
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"The defendants Salvatore Vavolicza and 
irbano would end did make ang Causa to hoa 
made writings, for the purpose of Obtaining Clearance 
Orders from the United States Employment Service, 
which wr fined falsa, fictitious an2 


fraudulent Statema 
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made first Preference petitions, containing Ff; 


fictitious and fraudulent Statemente Of the 


nature and description 4S set forth in Subparaqraph (a) 


above, 


"The Celendants Salvatore Vavolizza and } 


Birbano would ana did file and cause to be filog 


with the United States Department of Justice, 


Immigration and Naturalization Service, the petitions, 


Statenents in Support thereof and the United States 


Employment SErvice Clearance Orders, hereinahkove 


referred to in Subparagraphs (2), (b) ana (c), in 


the nares of the p 


"In Purstance of said Conspiracy and to 


effect the Objects thereof, in the Southern District 


of New York, the defendants committed the following 


Overt acts, among others: 
"On or about February ) 1957, tha 


defendants Salvatore Vavolizza and Martin Birbano had 


& conversation with Anthony Fasciglione at the 


Salvatore Vavolizza 


Travel Service, 3533 White Plains 
Road, New York, New YORK; 
"On or about March"1l, 1958, the 
defendant Martin RBirbano had a conversation with 
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94 Hamilton Avenue White Plains, Netw Yor}: , 
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received fro- Raffaele Parrella the sum of $59 


at the Salvatore Vavolizza Trave] Service, 3533 White 
Plains Road, New YOrk, Now York. 

- "On or about March 16 1959, the 
defendant Domenico Quartarolo received fron 
John Maura three letterhoads Of Peters Shel) Service, 
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plea of guilty to these 


counts? 


DEFENDANT VAVOLIZZA: No. 


pleading, then, 


voluntarily and with 


an understanding of the nature i 


the charges nade a 


DEFENDANT VAVOLIZ2A: Yes, sir. 


THE COURT: Did anybody make any 


representation to you or protise "S$ to any sentence 


that might bea imposed by the Court if you would plead 


guilty? 
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DEFENDANT VAVOLIZ2A: No. 
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